| CHAPTER ONE
* (Drakon’s Code [IG i3 104])

We w111 start with a con31derat10n of a part of the ancient law on

‘hom1c1de The text is taken over from Ronald Stroud’s. admirable

monograph 11 and runs as follows:
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”R Stroud, Drakon s Law on Homicide (Berkeley and Los Angeles, 1968), p 5.

The reader should consult Stroud’s original to ensure greater accuracy.
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The extant fragment of Drakon’s Code (IG i3 104)‘,'though‘badly-

worn, preserves a significant portion of the ancient law on unintentional

homicide.!3 ‘While. many problems arising from this code remain to be

125troud’s (1968) translanon (61.) of 1L 11-38 runs thus “Even 1f someone kxlls
someone without premeditation, he shall be exiled.- The Basileis are to adjudge respon-
sible for homicide either...or the one who instigated the killing. The Epheta1 are to give

the verdict. Pardon is to be granted, if there is a father or brother or sons, by alf, or the

" one who opposes it shall prevail. And if these do not exist, pardon {15) i5 to be granted

by those as far as the degree of cousin’s son and cousin, if all are willing to grant'it; the

one who opposes it shall prevail.  And if there is not even one of these alive, and the
killer did it unintentionally, and the Fifty-One, the Ephetai, decide that he did it uninten-
tionally, then let ten members of the phratry admit him to the country, if they are willing.

Let the Fifty-One choose these men according to their (20) rank. -And let also those who

killed prewously be bound by this ordinance. "A proclamanon is to be made agaxnst the

killer in the agora by relatives as far as the degree of cousin’s son and cousin. The

prosecution is to be shared by cousins, sons of cousins, sons-in-law, fathers-in-law, and
members of the phratry........ responsible for homicide...the Fifty-One... (line 26)..

- someone kills the slayer or is responsible for his being killed while he is avoiding a fron—
tier market, games, and Amphiktyonic rites, he shall be treated on the same basis as one

who kills an Athenian. The Ephetai shall bring in the verdict. (Line 33) ... one whois

" the aggressor... (line 34)... slays the aggressor... (line'35) .. the Ephetai bring in the:
.verdict...(line 36)...he is a free man..... And if a man immediately defends himself
against someone who is unjustly and forc1b1y carrying away his property and kills him,
the dead man shall receive no recompense....” For a recent German translation, with

brief commentary, see Inschriftliche Gesetzestexte der frithen griechischen Polis aus .

- dem Nachlass von R. Koemer, ed. K. Hallof (Koln, 1993), 27-41.,

: 131G i3. 104 (= i2 115 = M.-L. 86 = Tod GHI 87) is restored with the help of
several passages from the Demosthenic corpus (see Koerner, 29n.2). The contents of IG
. i3 104 are widely regarded as an excerpt drawn from a larger body of homicide laws
‘ (e g., Lipsius, 25f.; -A. Ledl, Studien zur dlteren athenischen Verfassungsgeschichte
[Heidelberg, 1914], 293ff.; Latte, “Mord im griechischen Recht,” RE 16.1, 1933, 281
{=Kl. Schr.,’383]; Ruschenbusch (1960), 130; R. Meiggs and D. Lewis, A Selection of

" Greek Historical Inscriptions to the End of the Fifth Century B.C., rev. ed {Oxford,
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‘solved, there can be little doubt that the extant portion of the code,
,mscnbed in the year 409/8 B.C. as part of a general “revision” of the
laws, is a more or less verbatxm copy .of a much older original.!4 ‘This

supports the view that the act1v1ty of the anagraphets at least as regards
1G 13 104, was sxmply that of a re—pubhcatlon” of Drakon’ s laws and not

1988], 266). This is denied by Gagarin (1981), who thinks that the extant portion of the
law contains a discussion of both intentional and unintentional homicide; see E.
Carawan, “Trial of Exiled Homicides and the Court - of Phreatto,” RIDA, 3¢ ser., 37,
1990, esp. 571f.; Thiir (1990), 146, and elsewhere; also D. Norr, “Zum Mordtatbestand
bei Drakon,” in Studi in onore di A. Biscardi (Milano, 1983), 4:631-53, who claims
(independently of Gagarin [653n.63]) that only unintentional homicide had been regulat-

‘ed by Drakon’s code.. -On all this, however, see the criticisms by Sealey (1983), 2911f.;

Wallace (1985), 16-20; MacDowell, CR, n.s., 32, 1982, 209f.; N. R. E. Fisher, G&R,
2nd ser., 29, 1982, 203; also Koemner, 32.. Even apart from the difficult ellipsis which
his position entails, Gagarin’s argument-that several aspects of the extant code imply
that the discussion refers also to intentional homicide (see {1981], 45f.,, 50, 59, 61f., -
72-79) may more properly be an argument for the view that we are indeed dealing

 simply with an excerpt: so Ruschenbusch(1960), 130; Gnomon 52, 1974, 816; Wallace,

17f. For other such excerpts, see A. Boegehold, “The Establishment -of a Central
Archive at Athens,” AJA 76, 1972, 24n.5; also R. Thomas, Oral Tradition and Written
Record in Classical Athens (Cambridge, 1989), 48. Stroud’s theory ([1968]; see Heitsch
{1984, 22n.57; 'and, with a caveat, Koerner, 31f.) that the intentional law followed the

_extant portion is well criticized by Gagarin himself (1981) 72-79; also.P. J. Rhodes, A .

Commentary on the Aristoielian Athenaion Politeia (Oxford, 1981), 111f.; D. Lewis,
CR, n.s., 21, 1971, 390f.; B. M. Caven, JHS.91, 1971, 193. If the traditional view is

. correct, then 104.11 kal é&pu uf 'k [w)povol[als [k]tléver] will mark the beginning of the

law dealing with unintentional homicide; and as 1. 56 (cp. Stroud, 16ff.) likely marks the
end of these provisions, we have an adequate idea (see Koerner, 31) of how much of the

“ law has been preserved.

14That 1G i3 104 is a nearly verbatim copy should be beyond dispute.” See Stroud
(1968) 50 (apioTivBny), pace Wallace (1985), 232n.42; 51 (on the retroactive ‘clause of
1. 19f. ); 53 (t@dpia ayopa); S4ff. (on Dem. 23.28; - see n.18 infra); also 60-64;
Gagarin (1981), 69f., 153-56. For a possible linguistic anachronism (il. 11f. iégev),

see Stroud, 42ff., 63f.; also H. J. Wolff, “The Origin of Judicial Litigation Among the
* Greeks,” Traditio 4, 1946, 71-8; Wallace, 26f.; Heitsch, “Der Archon Basileus und die

attischen Genchtshofe fiir Totungsdelikte,” in’ Symposion 1985: Vortriige zur griech-
ischen und hellenistischen Rechtsgeschichte, ed. Thiir (Koln, 1989), 84n.29;  Thiir,

~(1990), 150ff.; - for Beoiid, restored in 1.20, see Jacoby (1949), 309n.64; Rhodes, 177.

Attempts to deny that IG i3 104 is essentially a verbatim copy (e.g., Boegehold CP 68,
1973, 153; Ruschenbusch [1974], 816; D. Lateiner, AJP 104, 1983, 405; T. Figueira,

" “Draco and Attic Tradition,” in Excursions in Epichoric History: Aiginetan Essays [Lan-

ham, 1993}, 236ff.; cp. idem, *“The Strange Death of Draco on Aigina” in Nomodeiktes:
Greek Studies in Honor of Martin Ostwald, edd. R. Rosen and J. Farrell [Ann Arbor,
1993], 291-95; see n.18 infra) are based on little in the way of real evidence, and the one
substantial argument generally offered, that there appear to be variations in the way in

- which the ephetai are referreéd to (G. Smith, “Dicasts in the Ephetic Courts,” CP 19,

1924, 353-58), has no merit; see Stroud, 48f. That there may have been no such thing '
as an exact verbatim copy (see Thomas, 47f.; cp. Dem. 43.57 évtos, with 104.15 péxp’
[with Stroud, 52; also Humphreys {1991}, 25n 28]; 104. 18 toéobov B¢, with Hextsch
[19841, 8) does not at all affect the pomt at issue.
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any sort of general revision.!5 Clearly, we may presume that the ancient
_ code, or at least that portion of it that concerned the law on unintentional
homicide, was still very much in force at the close of the Fifth Century.

This need not occasion any great surprise. The ancient sources continual-

ly report that all Attic homicide laws go back to the time of Drakon, and

“that they were left unchanged by subsequent lawgivers. 16 To be sure, we

-cannot take such comments at face value, since these claims are part of an

establlshed pattern whereby all the laws of the polis were routinely

“ascribed to one or other of the great lawgivers.!7 Yet nearly all the speci-

fic attempts made by a wide range of scholars to prove that major changes'

had been introduced into the homicide codes after the time of Drakon are
g h1gh1y speculative and fall far short of certamty 18 At any rate, regardless

of how this particular problem is ultimately resolved few will dispute
" that the later evidence, drawn largely from the orators, remams broadly ‘

~ consistent w1th the procedures lald down in the ancient code.

15Stroud (1968), SOff., 60-64, with nn.124-125; Gagarin (1981), 69f.; N.
Robertson, “The Laws of Athens, 410-399 BC: The Evidence for Revnew and Publi-
catlon, JHS 110, 1990, 56ff.

16Ar.'AB. TToA. 7.1; Ant. 5.14; 62 Dem. 20. 158 23.51; [47].68-73; And.1.81-

83; Plut. Sol. 17.1; cp. J. Schreiner, De Corpore Iurts Athentensmm (Bonn 1913), 74-

91; Stroud (1968), 76f.; Rhodes, 110.
17See Schreiner, 12ff;; C. Hignett, A History of the Athenian Constitution to ) the

End of the Fifth Century-BC (Oxford, 1952), 17- 27, Rhodes, 109ff., 131ff.; Figueira'
(1993), 237f.; also Hansen, “Athenian nomothesia in the Fourth Century BC and
Demosthenes™ Speech against Leptines,” CL Med. 32, 1980, 90ff.; .idem, “Solonian

Democracy in Fourth-Century Athens,” Cl. Med. 40, 1989, 71-99.
+ 18] imitations of space preclude a full discussion of this important topic. Suffice it

to say that every claim of innovation has produced a torrent of counter-claims. - Of

course, some innovations can be documented with certainty, though these have received

far less attention. So, €.g., Dem. 23.28 (see n.14 supra; also n.176 infra), which may:.

_form the substance of 104.30-31, refers certain cases to the Heliaea, which must be post-
Drakontian; see Stroud (1968), 54-56; idem, The Axones and Kyrbeis of Drakon and
" Solon (Berkeley, Los Angeles, and London, 1979), 11n.38; Gagarin (1981), 25f.;

“Ruschenbusch (1960), 139f., with n.45; Latte (1931), 44n.23 (= KL Schr., 264); also,

.more generally, Hansen, “The Athenian Heliaia from Solon to Aristotle,” Cl Med. 33,

1981-82, 9-47; . idem, The Athenian Ecclesia II: A Collection of Articles 1983-89

- (Copenhagen, 1989), 258- 62. But all those changes that can definitely be established

without recourse to speculation almost. always turn out to refer to relatively minor.

procedural points. This fundamental conservatism in thé matter of Attic homicide law is

- affirmed (despite current fashions) by MacDowell (1963), 5-7; W. T: Loomis, “The .

Nature of Premeditation in Athenian Homicide Law,” JHS 92, 1972, 86n.4; Hansen

(1976), 7, 113-2t. Even Koemer (30f.), who thinks that we must admit alterations, is

duly cautious when it comes.to all specifics.
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Unfortunately, the text of the code is not qulte $0 exp11c1t as we
might have hoped. - The fragment, in fact, does not even state who is
actually to lead the prosecution.!?' But despite this silence, there can be
no doubt that we are meant to infer that it was the agnate relatives who
were to lead the prosecution. Fll‘St of all, 11. 20-23 ascribe an initial pro-
clamation (prorrhesis) to the agnate relatives, and then contrast this group
with a wider group that may “join in’ ” (ouvBibkev) in a subs1d1ary role.20

~Bven if the archaic prorrhesls is distinct from a legal act of prosecution,2!

this arrangement of clauses can only imply that it is the narrower group

that is to initiate proceedmgs Besides, [Dem.] 47 exphc1tly states that

the agnate relatives are to prosecute,?2 and this at the very minimum

-suggests that the code was not thought to be amblguous on this point.

Finally, a regulation enjoining the agnate relations to prosecute for

~murder is fully in keeping with that more general consideration ‘which

always must be kept in view when discussing archaic conceptions of
hormc1de As we have already noted, it is a broad phenomenon that early
societies are constructed asan aggregate of kinship units, and that murder
is viewed initially as a violation of just this type of unit, and not of any

larger corporate entity.23. There is ample ev1dence, moreover, that in
-archaic Greece, as elsewhere, even before the establishment of a written

code, the response ‘to homicide was rooted in the family’s right of
vengeance (poine),* and that it was‘, handied largely by resorting to self-

19See Gagarm (1979), 302; “also Panagxotou 429. 104.13-19 first discuss the right
of pardon (aidesis) that may be granted after the trial has been completed; 11. 20:23 next
refer to. an initial proclamation (npoemev) made by the agnate relatives, and then to a
wider circle of relations who may “join in” (guvBiékev). There is no other place in the

.. code where a regulatlon concerning the primary nght of prosecutlon xmght plausibly be

located.
20See text infra, with n.72.
210n the prorrhesis, see pp.38ff. infra.

22Cp. [Dem.] 47.72 kehevel yap 6 vdpos...Tous Tpoohkovtas EmeEiévar [éxpt
aveyiadéov kTh.; also §70; Poll. 8:118 (n.6 supra). The speaker of [Dem.] 47 cites this
law after consulting ToUs [sc. véuous] Tol Apdxovtos éx Tiis oTriAng, though this need
not imply that he actually found this regulation cited in this form; see p.25n.e infra.

. 235ee pp-1-2 Supra; also ‘Glotz (xi): “Dans cette période, qu’on peut appeler
primitive au sens relative du mot et qu’il est plus prudent de nommer héroique ou proto-
hlstonque on verra les familles, fortement constituées en nombre et en puissance,

. souveraines & I’égard des individus et de la cité, appllquer ou subir les ‘regles de la

vengeance pnvée (1ta11cs mine).

243ee n.4 supra. - For the role played by 'miasma, see pp 82ff. mfra. for its early

. connection with the curse of the victim and with the avenging spirits of the dead (i.e.,
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help. Clearly, the e_arly codes were not developed to destroy this right —

the importance of self-help survived well into the classical period.25 The

codes were developed rather to control and, perhaps, to subordinate this .

‘right to broader interests.26 It would be surprising, then, if the ancient
code had not expected prosecution to fall to the narrow circle of relations;
and had this not been the case, then surely it is this anomaly that we

- might have expected the code unequivocally to state. For these several

reasons, there can be no doubt that Drakon’s code envisioned that the

primary nght of prosecution was to fall to the agnate relatives mentioned
in connecnon with the proclamatlon

That the code expected the agnate relatlves to lead the prosecutlon,

however, does not prove that only the agnate relatives could do so. Yet:

-the text of the code seems to provide sufficient indications that the
procedure was viewed restrictively. First, the various injunctions of the
code are given in the form of a series of jussive infinitives that are usually
understood to be restrictive. MacDowell has claimed that these infin-
itives, which adrmttedly state what the agnate relatives are to do, cannot
be taken to imply the negative proposmon that non-relatives are not to
prosecute. But this argument has been w1dely and properly rejected on
‘the ground that such an interpretation of the jussives would “create
havoc™ of our understanding of legal idiom.27 Kidd has introduced the

w1th poine), see R. Parker, Miasma: Pollunon and Purlﬁcatzon in Early Greek Religion
(Oxford, 1983), 106ff.; also Wallace (1985), 236n 93.

258elf- “help survived most notably in the execution of judgment. While the death
penalty was carried out by the state in the 5th Cen. (cp. Dem. 23.69; see Bonner-Smith,
2:276ff.; Latte, “Todesstrafe,” RE Suppl. VII, 1940, 1599-1619 [= Kl Schr., 393-415];
MacDoweIl (1963), 110ff.; M. Gras, “Cité grecque et lapidation,” in Du chdtiment dans
la cité: Supplices corporels et peine-de mort dans le monde antique. Actes de la table

_ronde de Rome, 9-11 novembre 1982, Collection de I'Ecole Francaise de Rome 79,

1984, 75-88; Thiir [1990], 147ff.), recourse to self-help was still permitted in the case of
an exiled homicide who failed to observe the conditions of exile (Hansen [1976], 99ff.;
Rhodes, 645), for adulterers and thieves caught in the act (Hansen [1981], 23ff.; also
Latte [1931], 129ff. [= KI Schr., 268ff.]), or in the case of one who was otherw1se
completely. atimos (for atimia, see n.84 infra). More significantly, the execution of all
monetary settlements was left to private action even in the 4th Cen.; see Lipsius, 948ff.;
Harrison 1: 206ff 2:187ff.; Gemet (1954-60), 2:196f., with n.1; see n.47 infra..

. 26Cp, Latte (1920), 2f.: “Im Kampf gegen Fehderecht und Selbsthilfe sind

. Gesetzgebung und Verfahren in Hellas geformt worden™; Thiir (1990),.144: “Man kann
.den Blutprozess der klassischen Zeit als in legale Bahnen gelenkte private Rache charak-
terisieren”; also Glotz (1904), 302: “de refréner le gotit du sang”. For traces of
_ vendeita, such as they are, see Latte (1933), 279 (= KI. Schr., 380f.). ‘ ‘

‘ 27See (contra MacDowell [1963], 17) Evjen, 259f.; Gagarin (1979), 304n.10;
.Kidd, 216. For the imperatival infinitive, see K. Meisterhans, Grammatik der attischen
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additional argument that MacDowell’s non-restrictive interpretation is

_ inconsistent with the law’s precise determination of the limits of the

requisite relations. If the law takes. such pains to define the exact degree
of relationship required for prosecutlon (104.20-21; cp. 1. 15) and, we

~should add, carefully distinguishes this group from those relations who

may “join in” (Il. 21-23), then “it surely 1mpl1es that it is improper or
illegal for others outside this relatlonshlp” to prosecute.?8 This last argu- |
ment is persuasive, and MacDowell’s comment on the infinitives does

nothing to undermine this approach. Consequently, while we may admit
that the text of the code is not fully explicit, there are nonetheless clear
grounds for believing that the code intended only the agnate relatlves to

- prosecute. 29

E Ihschriften (Berlin, 1900), 244ff. ObViouSly, nothing can be determined about the

precise significance of these jussive infinitives by trying to infer the logical converse of
the injunctions; see (contra Gagarin [1979], 303f.) Hansen (1981), 13n.7; also pp.102f.
infra. Whatever exceptions might obtain in modern law, there can be no doubt that, in
ancient societies, both law and its sphere of application were determined solely by

 traditional and/or practical needs, and not by the application of logical equivalencies.

285ee Kidd, 216, The precise meaning of the phrase uéxp’ AVEQOLOTETOS Kal
avepoid is unclear. See Lipsius, 552ff.; Glotz (1904), 85ff.; Latte (1931), 33ff. (= KL

“Schr., 254ff.); U. Paoli, “L’ArXIZTEIA nel diritto successorio attico,” SDHI 2, 1936,

Tt (= Altri studi di diritto greco e romano - [Milano, 1976}, 323-61); S. Bianchetti,
“MEXPI ANEYIOTHTOZ in IG I2 115,” SIFC 54, 1982, 129-65; Humphreys (1991),
25f.; Sealey (1994), 74ff. It is sometimes supposed that the attempt in 11. 20ff. to
specify the exact degree of agnation empowered to prosecute may itself be an innovation
on Drakon’s part (see, e.g., Humphreys, 36 init). - Homer, at least, shows no explicit
concern with such formal and arbitrary limits (cp. Gagarin [1981], 5ff.)." On the other
hand, Homer may. not be a reliable guide. Primitive societies tend to be extremely
precise and legalistic: see, by way of comparison, the exhaustive accounts of L. Warner,
et al., regarding “Murngin Social Organization,” in P. Bohannan and J. Middleton, edd.,
Kinship and Social Organization (New York, 1968), 301-57; also Robin Fox, Kinship
and Marriage: An Anthropological Perspective (Cambridge, 1967), passim; for more
recent bibliography on kinship patterns generally, see A. Barnard, “Rules and Prohibi-
tions: the Form and Content of Human Kinship,” in T. Ingold, ed., Companion Encyclo-
pedia of Anthropology: Humamty, Culture and Social Life (London and New York,
1994), 808-12.

29K ahrstedt’s well-known theory that IG i3 104.13-19 implies that in the absence

- of agnate relatives the prosecution would pass to the phratry (see U. Kahrstedt, Staats-
. gebiet und Staatsangehorige in Athen [Stuttgart, 1934], 245; followed by Bonner-Smith,

2:208f;; Hansen [1981], 12n.3), is to be rejected for the simple reason that these lines
refer solely to the problem of pardoning, and so (pace Humphreys [1991], 24n.23) only

.to a problem that would be likely to arise at some moment after the trial itself. The lines-

in question therefore imply nothing at all about the actual right of prosecution. The
code, it seems, simply provides a mechanism by which a homicide might be recalled
from exile even if the prosecuting relatives were no longer present or alive; cp: Gagarm»

‘(1979), 304n.11; (1981), 48ff.; Panaglotou 429f.; Heitsch (1984), 13ff.
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Apart from these textual considerations, one also finds an argument
from analogy commonly used to show that prosecution was restricted in
the archaic period. ‘As we have seen,30 the Greeks distinguished between

a 8{kn and a ypaeh. ‘While a ypagr could be brought by ‘anyone who

wished’, a 5ixn could only be lodged by the injured party himself (or by

his or her kyrios on his or her behalf). From this it would seem reason- _

~able to maintain, by analogy with the procedure followed in the case of
-other dikai, that a S(m gdvou could only be brought by the relatives of the

deceased.3! MacDowell, however, thinks this analogy a poor foundation'
on which to- build.32 First of all, he notes that in the case of homicide the -

mjured party was no longer around to prosecute. Secondly, as Antiphon
6.6 attests (cp. 5.88-89), homicide proceedmgs were apparently unique in

several nnportant ways, and so they may well have diverged from the

usual dike also as regards the right of prosecution.

MacDowell’s objections, if prima facie attraCtive' turn out on closer

“scrutiny to have little substance. It is certainly true, as Antiphon says,

that homicide cases were in many ways unique, though the reasons that
~ Antiphon gives for this uniqueness have nothing whatever to do with the

issues raised by MacDowell, but simply reflect thc special solemnity of

the occasion.33 Most conspicuous among all the differences is that

30see p.3 supra

31Hansen (1981), 13, sees this argument from analogy as the best support for a’

restrictive interpretation of a 8ikn @évou.: The ypaer was, of course, a post-Drakontian,
presumably Solonian innovation, and as such, the argument from analogy strictly applies
only to the period that follows the creation of the original code. But it still refers to the
archaic period. Moreover, if the 8{kn pdvou was thus restricted after the innovation of

the ypaen, then it can be supposed a fortiori to have been restricted prwr to this

‘innovation. |
Y 328ee MacDowell(1963) 17f

331t is worth considering the passage in full. The defendant is argumg (6.3ff.; cp.
5.87-89) that the jury must treat the matter of homicide deliberations with great

seriousness. The stakes are very high both for the defendant (té kwduvelovTt kal

Sicokopévea) and for the jury (udMOTcx HEV TGOV Bedov Bvexa kal Tol suceBous. tmeva 5t
xal Uuddv attév). Moreover, a case of this kind can only be tried once, and the
-defendant therefore will have no recourse in the event of a wrong decision. avrédv B&
TouTeV ¥veka of Te véuol kal al Biwptoolal kal T& Téuia kal ol wpopprioels. kal TEAN

Boa ylyvetal TV Bikdv ToU pdvou Eveka, oAU Slagépovtd taTiv fij &l Tols. &AAols, ' -
81 kal auTd T& 'n'pdyucx'rc mepl v ol kivBuvol, mept TAeloTou EoTlv Opbdds

yiyveookeoHat 6pBdds utv yap yvwobévta Tipwpia ¢oTiv Umrtp ToU adiknbévros, povéa
8¢ Tév uny altiov yneiobijvat GuapTia kai &oéPeia eis Te Tous Beols kai Tous vopous..
Antiphon’s point, then, is that homicide proceedings are a matter of great seriousness,
since they affect the defendant’s life as well as the jury’s relations both with the gods
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homicide cases were tried in special. courts, distinct from the ordinary

“heliastic panels.34 But Antiphon does not seem to allude to these special

courts at all; and those items that are mentioned (laws, oaths, sacrifices;
and proclamattons) refer primarily to ritual matters.35 That homicide pro- ‘
ceedings should be ritually unique, however, is entirely consistent with
Antiphon’s reasoning: it is precisely because of the special solemnity of -

 the occasion that certain special, ritual procedures were to be observed.

1t is equally true that in the case of murder the victim was no longer
around to prosecute. But to use this obvious fact as a.n argument against

.and with the laws. " And it is just for these reasons (atTdv &t TouTcov évsm) that special

procedural matters are introduced into homicide proceedings.
34The five homicide courts (Areopagos, Palladion, Delphinion, Phreatto,

" Prytaneion), together with the special competence of each, are well dlscusscd by

MacDowell (1963), chs. 4,6-9.

35Ant1_phon s reference to oi vépol is not, perhaps, to a ritual matter; but the
reference is extremely vague, and nothing certain can be inferred from it. ‘It might as
easily be taken to conflict with MacDowell’s larger interpretation as to support it. (So,

‘.8, save in cases of inheritance and citizenship, homicide was unusual in basing obliga-
. tions on the degree of kinship; see Humphreys, “Kinship Patterns in the Athenian

Courts,” GRBS 27, 1986, 88). On the other hand, this reference may indeed refer either
to the special courts, which ‘were not entirely devoid of ritual significance (as the
examples of the Delphinion, Phreatto, and Prytaneion clearly show), or to the wpoBika-
ofci, which also reflect the solemnity of homicide proceedings (see n.174°infra). As for
the oaths (ai Swopooiai), of which we shall have more to say below (pp.28-32 infra),
Antiphon clearly is not referring to the evidentiary oath, which was at one time either
fully or partially probative, nor to the oaths sworn by ordinary witnesses (on both of
which see nn. 53 and 68-69 infra), but only to the standard, preliminary, ritual oaths
required of all the party litigants; ‘and even here there was nothing especially unique to
homicide cases either in calling down destruction upon one’s self and one’s oikos in the
event of perjury (see R. Hirzel, Der Eid: Ein Beitrag zu seiner Geschichte [Leipzig,
1902], 33n.2, 1371f.; Glotz, “Jusjurandum,” in C. Daremberg-and E.Saglio, Dictionnaire

. des’ antiquités grecques et romaines [Paris, 1877-1919 {henceforth = Darem.- -Sag.}],

IIL.1, 752f.,, 756n.6; MacDowell [1963], 92; Parker, 186nn.234-35), or even in the use .
of the term diomosia, which was used of oaths taken on other occasions (Lipsius,
832n.12; E. Caillemer, “Diomosia,” in Daremn.-Sag., II.1, 228; Bonner-Smith, 2:165n.6,
166; MacDowell {1963], 92.). In fact, the only significant way in which the standard
oaths taken in homicide proceedings may have been unique lies in the provision, .
mentioned at [Dem.] 47.72, whereby the prosecutor may have been bound to swear that
he was indeed an agnate relation (on this disputed topic, see text infra). Swearing on cut
pieces (t& Téua; cp. Dem. 23.68; Aesch. 2.87), which also was not restricted to

‘homicide proceedings (Ar. Lys. 186 ef pass.; Pl. Laws 753D 5t& Toplwv wopeudpevos;

see Glotz [Darem.-Sag.], 751f.; J. Harrison, Prolegomena to the Study of Greek

" Religion, 3 ed. [Cambridge, 1922], 65ff.; P. Stengel, Opferbriuche . der. Griechen

[Leipzig und Berlin, 1910}, 78-85; idem, Die griechischen Kultusaltertiimer, 3. Aufl.
[Miinchen, 1920), 136ff.), was reserved for especially solemn occasions, and i$ obvious-
ly of ritual significance. That the-proclamations (ai wpopprioeis) were also a purely
ritual requirement, at least in the late Sth Century, will be argued for below.
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the analogy of homicide W1th other dikai is to beg the very question that
must be answered. Certainly, murder was an offense agalnst the mur-
dered victim, as is shown by the right of the dying victim both to demand

and to forswear vengeance.36. But we have already seen that the ancient -

response to homicide is at least equally rooted in the sohdanty of the
- -archaic family; - and this would suggest that it was the family as much as
.the-victim himself that was viewed as the injured party. This is shown
above all by the fact that a murder could be settled by the payment of a

. 'wergeld 37 We shall need to return to this general problem at the close of -

our dlscusswn At present, we simply note that there is at least a pre-

sumption that the family is itself an injured party in the event of murder; '

‘and ‘we cannot exclude the possibility that homicide proceedmgs in no

‘way depart from other dikai in imposing the task of prosecutlon noton

.- the v1ct1m himself, but on the victim’s family.38

o 36The victim could demand paine: Ant. 1.20-30; Lys. 13.41-42; or forswear it: -

Dem. 37.59-60 (though no known instances of this survive); - cp. Glotz (1904), 69f.;
also Bonner, Evidence in Athenian Courts (Chicago, 1905), 21f.. MacDowell consistent-
ly assumes that murder is an offense against the victim, and that the farnily’s response is

rooted solely in the duty owed to the victim’s anger see (1963), 8f., 17 133f cp.n24

supra and n. 38 infra. ot

37We need not enter into the questlon of whether the payment of a blood-price
" survived ‘into the 5th Century in Athens, as Glotz (1904), 314ff., and others have
. supposed. The practice may have been abolished even by the time of-Drakon; see
" Stroud (1968), 57n.111; 81n.64; Gagarin (1981), 139f.; Heitsch (1984), 11f. For the
survival of blood-money outside Attica, however, see Ruschenbusch (1960), 136f.;

Parker, 116n.47. Also relevant, perhaps, is the fact that an unintentional homicide had to
be avenged every bit as much as an intentional homicide. The results, as far as the fami-

ly was concerned, were identical: . the oikos had been deprived of a membership, even if
no harm had been intended to the victim. -For the overriding importance of result over
intent, see Glotz, 48ff.; R. Maschke, Die Willenslehre im griechischen Recht (Betlin,
1926), 5ff.; Latte (1933), 280f. (= KL Schr., 382); Loomis, 95; Gagarin (1981), 11ff.;

Parker, 117f. Even inanimate objects had to be punished (¢nl TTputavelcy; cp. Rhodes, -

648f.; - Latte, 283 [= KL Schr., 385]). Parker is correct in noting, however, that the

. source of this response is not any primitive notion of miasma, but the magical assump-
“tion that no mischance is purely accidental. The locus classicus for this explanation is, -
- of course, E. E. Evans-Pritchard, erchcraft Oracles, and Magic among the Azande

: (Oxford 1937), ch. 3.

38Cp H. von Hentig, Die Strafe, 1 Friihformen und kulturgeschichtliche Zusam-
menhange (Berlin, 1954), 110ff.: “In der Rache gleicht der Clan oder die Familien-

gruppe einen Kraftverlust aus. Kollektiva stehen sich gegeniiber, die. als ‘Einheiten .-

leiden und handeln. Gruppen werden verantwortlich gemacht und iibernehmén beden-
" kenlos die Verantwortung....Bei einem Totschlag sagen die Menschen eines arabischen
" Stammes nicht: >>Das Blut dieses oder jenes ist vergossen worden<<' [sondern]
>>unser Blut wurde vergossen<<” (author’s italics); - Glotz (1904), 47: “Le yévos, en
face des autres yévn, forme un seul corps. Il souffre tout entier, quand un de ses mem-
bres souffre. Tous ceux qui sont du méme sang n’ont qu’un seul esprit et qu’une seule
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- MacDowell’s attempt to find an’ aml)ignity within the archaic code,
finally, is guilty of anachronism. It has been observed by others that
Drakon’s code seems to presume, without any special comment, that both

-the victim and the culprit would be full Athenian citizens.3® In the

archaic community, however, it is not likely that a citizen, who was
always entangled in the kinship system of the oikos, would be found to
lack relations within the requisite degree. 40 Tn such a circumstance, it is

difficult to see why any ambiguity would be required. Furthermore, there

is no indication that the problem of murder involving “off-status” persons
ever presented rtself to the original framers of the code.4! Yet this too

“should not be surprising. The problem of the legal status of foreigners,
metics, freedmen, and other intermediate types would only be likely to

emerge at a later date, with the growth of the archaic Athenian polis into

an 1ntemat1onal and “hegemomc caprtal and so would not have pre-

_ chair: -ils ressentent tous I'injure faite 2 'un d’eux; si 'un d’eux est twé, c’est pour tous
'une douleur et une diminution. C’est pourquoi ils s’aident les uns les autres, et vengent. -

leurs morts”; Lambert, 34: “La vengeance privée est une violence collective qui met en
présence des groupes et non des individus”. ‘See Latte (1933), 280 (= K. Schr., 382), on :
the gradual weakening of this collectlve responsibility.

39See Grace (1973), passim; also Gagarin (1979), 306ff.; D. Whltehead The
Ideology of the Athenian Metic (Cambndge, 1977), 146f

4°The spectﬂed degree of ayxiorela was sufﬂcxently broad to preclude this

- possibility; cp. Heitsch (1984), 14n.34;. also Gagarin (1981), 51.

 4lSealey (1983), 286n.26 (see Thiir [1990], 149n.32) thinks that IG i3 104.26- 29
(esp. 28 héomep ToOV "Abeviaiov; cp. Dem. 23.37), which apparently protects the exiled
homicide (see Carawan [1990], 59) from illegal pursuit, may show.that Drakon’s code
(or at least its republication) did in fact recognize certain status distinctions. Sealey is

. presumably thinking of the xenos-polites distinction as discussed, e.g., in Dem. 23.47-48

(but see Grace [1973], 13ff., who rightly denies that this ‘Der_nosthenic passage refers to
any legally recognized scheme of status classification). Sealey’s inference, however, is
unwarranted. Far from recognizing the legal status of xenoi, the lines in question (if the
usual restoration is reasonably sound) assert that even a homicide is protected if he
observes the conditions of exile; that he is, at least as concerns his bodily safety, still

- reckoned as' a member of the community (to which, we must remember, he is likely to

return after the completion of the period of banishment); - that he is not, in other words,
entirely an Aiislander over whom, it:is-thus implied, the archaic law would not take any

~cognizance. The implication, then, is exactly the opposite of what. Sealey claims: far -

from recognizing the legal status of xenoi, the text implies that it is only Athenians, i.e.,
citizens, who are covered by the law; . that outsiders are none of its concern (cp. Latte

" {1933}, 280 [= KL Schr., 381£f.]). The problem of metics, on the other hand, is clearly

post-Drakontian, and so would not appear in the ancient code. Nor is there any evidence
that freedmen fell into a special category of their own, at least as regards homicide, even

" in the 4th Century (see n.50 mfra) For the slave-citizen distinction in IG i3 104, see
7 n 43 mfra ‘
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sented itself to the archaic lawgivers.42 _Consequently, if the code failed

to specify what was or was not to happen in the event that there was no

relative to prosecute we are probably quite safe in assuming that this was

largely because the ancient code d1d not envision such a p0551b111ty as.

likely to occur.43

We may now summarize the conclusions we have thus far reached.

Drakon’s code, as we saw, does not actually indicate who was to lead the -

prosecution. But that it was the agnate relatives, as attested elsewhere is
clearly implied in the text of IG i3 104. Ttis also true that the code does
not explicitly restrict the primary right of prosecution to these same

agnate relations.. But it does enjoin this prosecution through a series of .

jussive infinitives that are readily understood to be restrictive. Further-

more, this restrictive interpretation best explains the very careful specifi- -

- cations of the exact degree of agnation given in the code, and it is fully

-consistent both with our general understanding of the procedure adopted .
- by other dikai, as well as with broader historical considerations of some

‘importance. It would be quite surprising, then, if archaic Athens had not
viewed the matter in this restrictive way, and the burden of proof clearly

lies with those who would deny it.. MacDowell’s several arguments, . -

however, are extremely weak, and have failed to gain wide support. Even

. 42See the excellent discussion in Grace (1973).

43The rare exception could be dealt with on an ad hoc basis. Questions concerning

the murder-of slaves (cp. nn.184 ‘and 264 infra) are more difﬁeult to answer with any

‘confidence.. That masters were to prosecute in the event that a slave was murdered is
attested by the orators’ ([Dem.] 47.68, 70-72;. Ant. 5.48; Isoc. 18.52-53; cp. Poll. 8.118;

see Grace [1975], 5; also MacDowell [1963], 20f.), but it is not mentioned in the extant

portion of Drakon’s code. It may have been written down somewhere, for the Trier-

archos of [Dem.] 47 claims to verify this rule by consulting “the stele” (but see p.25n.e

infra). Yet there is no place in the readable portion of our fragment where the law

concerning slaves canbe located (see Gagarin [1979]; 312n.37); nor, if one follows the

general logic.of the fragment is it clear where such a law might have occurredin’the

.contents of the protos axon. (Obviously, nothing can be said about the contents of a
“second axon” [ll. 56ff.].) In fact, we cannot even show with certainty that the distinc-

‘tion between a citizen and a slave was recognized in Drakon’s code. IG i3 104.36f.
“tAetBelplos Ermay’ (if the verb'is correctly restored) point to such a distinction; see B.

- Jordan, Servants of the Gods: A Study in the Religion, History and Literature of Fifth- -
- Century Athens, Hypomnemata 55 (Géttingen, 1979), 39; also Stroud (1968), 56f., with -
''n.110; - Gagarin, “Self-defense in Athenian Homicide Law,” GRBS 19, 1978, 119n.36;

“also (1981), 63.. But in the context of a “discussion " of Justlflable homicide (37-38
‘apuvdpevos kTE[v]e, viemorve Tebudvar; cp. 1. 33-35 xepdv &lbixov...xepldv ablkov, with

 Gagarin [1978], 115n.19, 119f., [1981], 61ff.), the word may perhaps be taken to refer_v ‘
only to “freedom” from penalty, e.g., “straflos™ (Norr, 649n.53). On the other hand,

- slavery-was certainly known in the 7th Century, and it is not likely that absolutely no
provisions were made for it in: Drakon s code (cp. Grace [1973], 171).
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‘Gagarin insists that there cannot be much doubt that the intent of the
‘ancient‘ code was probably restrictive. And so, we need not trouble
‘ourselves any further with Drakon’s code, or with the question of its

ongmal mtent There was no amb1gu1ty in the archalc law.




